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PURPOSE 

1. This supplementary Memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the 
Subordinate Legislation Committee in accordance with Rule 9.7.9. It explains changes to the 
powers to make subordinate legislation under the Legal Profession and Legal Aid (Scotland) Bill 
made as a consequence of amendments at Stage 2. It describes the purpose of each new and 
amended provision conferring power to make subordinate legislation. This supplementary 
Memorandum should be read in conjunction with the original Memorandum. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

PART 1: THE SCOTTISH LEGAL COMPLAINTS COMMISSION 

Paragraph 2(7) of schedule 1 (introduced by section 1(2)) - The Scottish Legal Complaints 
Commission  

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument  
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

2. Schedule 1 paragraph 2(7) provided on introduction power for the Scottish Ministers by 
order to vary the composition of the Commission, subject to the requirement that the number of 
non-lawyer members must be greater than the number of lawyer members. Paragraph 2(7) has 
been amended, and a new paragraph 2(9) inserted, so as to confine this power within parameters. 
The number of non-lawyer members must now always be between 4 and 8, and the number of 
lawyer members between 3 and 7. These amendments were made in response to the concern 
expressed by the Subordinate Legislation Committee at Stage 1 that the power as originally 
framed could be used to achieve extreme results. It remains appropriate for this power to be 
subject to affirmative procedure. 
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Section 2(1B) - Receipt of complaints: preliminary steps 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

3. A new subsection (1B) has been inserted into section 2 which provides that the 
Commission is not to proceed to process any element of a conduct complaint which relates to a 
practitioner acting in a judicial capacity in a court or tribunal specified by order by the Scottish 
Ministers. This change follows concerns expressed to the Executive about the position of 
practitioners who might also be part-time holders of judicial office. While the major courts and 
tribunals which will require to be specified can be identified without difficulty, an order-making 
power is required to ensure that every holder of an office which has judicial characteristics is 
covered, both at the outset and in future. It is considered that the negative resolution procedure is 
appropriate for setting out such a detailed list. 

Section 2A(2)(b) - Existence of specified regulatory scheme 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

4. Subsection (2)(b) of new section 2A (which provides that the Commission is not to deal 
with any element of a complaint which is capable of being dealt with under a specified 
regulatory scheme) confers a power on the Scottish Ministers to specify by order additional 
persons besides the complainer and the practitioner to whom the Commission must give notice 
of its intention not to deal with such an element of a complaint. The persons to whom it is 
appropriate to give notice will vary depending upon the regulatory scheme in question (the 
schemes are also to be specified by order) and this power will permit parties such as the 
custodians of individual specified regulatory schemes to be included in the notification 
requirement where appropriate. It is considered that the negative resolution procedure is 
appropriate for setting out this level of detail. 

Section 2A(5) - Existence of specified regulatory scheme 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

5. Subsection (5) of section 2A confers on the Scottish Ministers power to determine by 
order what is a “specified regulatory scheme”. An example of such a scheme is the Financial 
Services Ombudsman Scheme which has a regulatory role in respect of solicitors for whom 
investment business is a core activity.  The purpose of this power is to ensure that the list of 
schemes is relevant and up to date on commencement and in future. It is considered appropriate 
that such detail be subject to negative resolution procedure. 
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Section 16(8) - Investigation under section 15: final report and recommendations 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

6. Section 16(8) has been amended to require the Scottish Ministers to consult the relevant 
professional organisations and such consumer groups as they consider appropriate prior to 
exercising their power to vary by order the maximum amount of compensation which can be 
awarded in respect of a handling complaint. The absence of such a requirement was drawn to the 
Executive’s attention by the Subordinate Legislation Committee at Stage 1. As amended, section 
16(8) is consistent with other powers in the Bill to vary by order the maximum amount of 
compensation that can be awarded.  

Section 18(3)(b) - Annual general levy 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

7. Section 18(3) allows the Commission to recover (as a civil debt) from the relevant 
professional organisation the total amount which falls to be collected by that professional 
organisation in respect of the annual general levy each financial year, and allows the 
Commission to charge interest on such sums. The aim is to secure the Commission’s finances, 
and prevent its work from being disrupted by any campaign of non-payment on the part of 
individual members. New subsection (3)(b) provides a power for Scottish Ministers to specify by 
order the rate of interest due on any sum (representing the total amount of annual general levies) 
due to the Commission which may be recovered as a civil debt.  The purpose of this power is to 
allow the flexibility to vary the interest rate in line with wider interest rate fluctuations. It is 
considered that negative resolution procedure is appropriate for setting this level of detail. 

Section 18(4)(b) - Annual general levy 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

8. Section 18(4) allows the relevant professional organisations to recover (as a civil debt) 
the sum that is due from each person liable to pay the annual general levy to the Commission, 
and allows the relevant professional organisation to charge interest on such sums. New 
subsection (4)(b) provides a power for the Scottish Ministers to specify by order the rate of 
interest due on any such sum. The purpose of this power is to allow the flexibility to vary the 
interest rate in line with wider interest rate fluctuations. It is considered that negative resolution 
procedure is appropriate for setting this level of detail. 
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Section 19(3)(b) - Complaints levy 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5). 

9. Section 19(3) allows the Commission to recover (as a civil debt) the sum that is due from 
each person liable to pay the complaints levy to the Commission, and allows the Commission to 
charge interest on such sums.  Interest is to be chargeable at such rate as the Scottish Ministers 
may specify by order. The purpose of this power is to allow the flexibility to vary the interest 
rate in line with wider interest rate fluctuations. It is considered that negative resolution 
procedure is appropriate for setting this level of detail. 

Paragraph 2(da) of schedule 3 (introduced by section 23(2)) - Rules as to Commission’s 
practice and procedure  

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

10. Paragraph 2(da)(i) of schedule 3 provides a power for the Scottish Ministers to specify by 
order a body (other than a relevant professional organisation or the Scottish Solicitors’ Discipline 
Tribunal) which has disciplinary functions and on whose findings in fact the Commission may 
rely (provided the Commission has made appropriate provision in its rules and the body agrees). 
The Commission is already permitted to provide in its rules that it may, with the agreement of 
the body concerned, rely on the previous findings in fact of a relevant professional organisation 
and the Scottish Solicitors’ Discipline Tribunal. The purpose of the provision is to ensure that the 
Commission and other relevant bodies (for example, the Council of the Law Society of Scotland; 
the Faculty of Advocates) are able to co-operate with each other and avoid duplication in their 
investigations. The order-making power will provide flexibility and allow future changes in 
professional disciplinary regimes to be taken into account. It is considered that negative 
resolution procedure is appropriate for setting out this level of detail. 

PART 2: CONDUCT AND SERVICES COMPLAINTS ETC: OTHER MATTERS 

Section 36(4) - Unsatisfactory professional conduct: solicitors 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

11. Section 36(4) on introduction provided a power for the Scottish Ministers by regulation to 
modify any enactment as they considered appropriate for the purpose of giving the Council of 
the Law Society of Scotland, the Scottish Solicitors’ Discipline Tribunal or the Court of Session 
further powers in relation to conduct complaints suggesting unsatisfactory professional conduct. 
These further powers were introduced by amendment at Stage 2 and section 36(4) itself was 
deleted. 
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Section 37 - Unsatisfactory professional conduct: conveyancing or executry practitioners 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)  

12. The introduction text of section 37 contained a holding provision permitting the Scottish 
Ministers by regulations to modify legislation in order to give the Council of the Law Society of 
Scotland, Scottish Solicitors’ Discipline Tribunal and Court of Session powers as respects 
unsatisfactory professional conduct complaints against conveyancing and executry practitioners. 
This holding text has now been replaced with appropriate substantive provisions. 

Section 37(2) - Unsatisfactory professional conduct: conveyancing or executry practitioners 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

13. Subsection (2) of section 37 inserts a new section 20ZA into the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990. 

14. Subsection (12)(a) of section 20ZA provides a power for the Scottish Ministers to vary by 
order the maximum level of fine, set at £2,000 by subsection (3)(b) of section 20ZA, in line with 
changes in the value of money. Subsection (13)(a) provides for negative procedure to apply to 
such an order. These provisions are consistent with provisions inserted into the Solicitors 
(Scotland) Act 1980 by section 36(2) of the Bill. The purpose of the power is to provide 
flexibility and to enable the maximum level of fine to reflect any increase in inflation. As any 
increase in the maximum will be capped in accordance with inflation it is considered that 
negative resolution is appropriate. 

Section 37(2) - Unsatisfactory professional conduct: conveyancing or executry practitioners 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

15. Subsection (2) of section 37 inserts a new section 20ZA into the Law Reform 
(Miscellaneous Provisions)(Scotland) Act 1990.  

16. Subsection (12)(b) of section 20ZA creates a power for the Scottish Ministers to vary by 
order the maximum level of compensation which the Council of the Law Society of Scotland 
may award in respect of unsatisfactory professional conduct (set at £5,000 in subsection (3)(c) of 
section 20ZA). Ministers are first required to consult the Council of the Law Society and such 
consumer interest groups as they consider appropriate. Subsection (13)(b) provides for 
affirmative procedure to apply to such an order. These provisions are consistent with provisions 
inserted into the Solicitors (Scotland) Act 1980 by section 36(2) of the Bill. The purpose of the 
power is to provide flexibility which may be used to amend the maximum level of compensation 
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as appropriate if it is felt that the figure has become outdated. Even though there is a requirement 
for consultation here, it is felt that affirmative resolution procedure is appropriate as it will 
provide the appropriate degree of parliamentary scrutiny where primary legislation is being 
amended.  

Section 38(1A)(b) - Powers to fine and award compensation for professional misconduct etc 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

17. Section 38 provides for compensation to be payable to complainers in professional 
misconduct cases. New subsection (1A)(a) amends section 55 of the Solicitors (Scotland) Act 
1980 and enables the Court of Session to make such an award of compensation on appeal. New 
subsection (1A)(b) inserts new subsection (5) into section 55 of the 1980 Act which provides the 
Scottish Ministers with a power to vary the maximum amount of compensation payable in these 
circumstances by order. Ministers are first required to consult the Council of the Law Society 
and such consumer interest groups as they consider appropriate. The purpose of the power is to 
provide flexibility which may be used to amend the maximum level of compensation as 
appropriate if it is felt that the figure has become outdated. Even though there is a requirement 
for consultation here, it is felt that affirmative resolution procedure is appropriate as it will 
provide the appropriate degree of parliamentary scrutiny where primary legislation is being 
amended.  

Section 38(2) - Powers to fine and award compensation for professional misconduct etc 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1) 

18. The introduction text of section 38(2)(b) inserted new subsections (11B) and (11C) into 
section 20 of the 1990 Act. The power to make subordinate legislation contained in these new 
subsections was covered at paragraph 21 of the original memorandum. Section 38(2)(b) has been 
amended at Stage 2 so as to re-number the new subsections as (11F) and (11G). More 
significantly, the delegated power has been extended to variation of the maximum amount under 
new section 20(2)(ca) of the 1990 Act (power of the Council to direct payment of compensation 
to the complainer, also inserted at Stage 2). This extension of the delegated power is consistent 
with other powers contained in the Bill to vary by order the maximum amount of compensation 
that can be awarded. The purpose of the power is to provide flexibility which may be used to 
amend the maximum level of compensation as appropriate if it is felt that the figure has become 
outdated. Even though there is a requirement for consultation here, it is felt that affirmative 
resolution procedure is appropriate as it will provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended.  
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PART 4: LEGAL AID 

Section 46A(2) - Regulations under section 36 of the 1986 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

19. Section 46A(2) and (3) insert new material into section 36 of the Legal Aid (Scotland) 
Act 1986. This will permit the Scottish Ministers to make regulations delegating to the Scottish 
Legal Aid Board the power to determine which matters are to be treated as distinct matters for 
the purposes of the advice and assistance scheme, and to determine on a case-by-case basis 
whether a matter which is not a distinct matter should be treated as if it were such a matter. 
Section 36(2)(c) of the 1986 Act already enables Ministers to determine themselves through 
regulations which matters are to be treated as distinct matters. 

20. The policy aim is to enable the Board to draw up a list of distinct matters which can be 
adjusted swiftly as required. The list of distinct matters is very important in preventing abuses of 
advice and assistance payments through the charging of a series of minimum fees in relation to 
matters which are not really distinct, but are closely linked aspects of the same individual case. 
In order to provide appropriate safeguards to accompany sub-delegation to the Board, any 
regulations containing such a sub-delegation will require to include provision that any changes to 
the list of distinct matters must be subject to prior consultation with the Law Society, and that a 
matter cannot be removed from the list of distinct matters without ministerial consent. 

21. Any regulations made using this power would be subject to the negative procedure, 
which is in line with the bulk of other regulation-making powers under section 36 of the 1986 
Act, including section 36(2)(c). 

PART 5: GENERAL 

Paragraph 2(1C)(k) of schedule 4 (introduced by section 51) - Minor and consequential 
modifications 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

22. Schedule 4 paragraph 2(1C)(k) repeals section 20(13) of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990. This subsection provides a power for the Secretary of State 
(now the Scottish Ministers) after consulting the Council of the Law Society to amend section 
20(2)(f) of the 1990 Act by substituting for the sum specified in that provision such other sum as 
they consider appropriate. The power is subject to the negative resolution procedure. 

23. The sum in question is the maximum amount of compensation which the Council of the 
Law Society may award in respect of a complaint of inadequate professional services against a 
conveyancing or executry practitioner. Given that such complaints will fall within the 
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Commission’s remit under the Bill, section 20(2)(f) of the 1990 Act is itself repealed by 
Schedule 4 paragraph 2 (1C)(c) for the same reason. The Commission will be under a duty to 
investigate and determine such complaints (section 7) and to take such of the steps specified in 
section 8(2) as it considers appropriate. Section 8(2)(d) sets out the compensation limit of 
£20,000 in relation to such complaints, while section 8(7) provides the Scottish Ministers with a 
power to vary the limit by order after consultation and subject to the affirmative procedure. This 
power is dealt with at paragraph 3 of the original Memorandum. Section 20(13) of the 1990 Act 
should therefore be repealed. 

Paragraph 2(1C)(l) of schedule 4 (introduced by section 51) - Minor and consequential 
modifications 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) 

24. Schedule 4 paragraph 2(1C)(l) extends section 20(16) of the 1990 Act to include a power 
for the Scottish Ministers to vary by order the maximum amount of fine which may be imposed 
by the Council of the Law Society on a conveyancing or executry practitioner in a case of 
professional misconduct or where that practitioner has been convicted of a criminal offence 
rendering him or her no longer a fit and proper person to provide conveyancing or executry 
services as such a practitioner. Power is conferred on the Council to impose a fine of up to 
£2,000 by subsection (2)(cb) of section 20, which is inserted by section 38(2)(za) of the Bill. 
Schedule 4 paragraph 2(1C)(l) inserts a reference to subsection (2)(cb) of section 20 into section 
20(16) of the 1990 Act. 

25. The power contained in section 20(16) as amended by schedule 4 paragraph 2(1C)(l) is a 
power for the Scottish Ministers to vary by order the maximum level of fine in line with changes 
in the value of money. Section 20(16) provides for negative procedure to apply to such an order. 
This provision is consistent with other provisions relating to fines contained in the Bill. The 
purpose of the power is to provide flexibility and to enable the maximum level of fine to reflect 
any increase in inflation. As any increase in the maximum will be capped in accordance with 
inflation it is considered that negative resolution is appropriate. 
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